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How does Community Law Affect National Sovereignty?
“Our sovereignty has been taken away by the European Court of Justice. It has made many decisions impinging on our statute law and says that we are to obey its decisions instead of our own statue law…Our courts must no longer enforce our national laws. They must enforce Community law.”

The European Court of Justice (ECJ) has risen from relative obscurity to become an important and influential aspect of the European Union. Together with the Court of First Instance (CFI), the ECJ is responsible for ensuring uniform interpretation of EU treaties. Despite its relative unobtrusiveness compared to other EU institutions, the ECJ has become increasingly powerful and wields considerably more authority than many other international courts. The Court has been active in extending the reach of Community law by constitutionalising the treaties; extending the remit of the law and using its power to propagate further European integration. This essay will examine to what extent this supranational policy making has affected national sovereignty.  
In order to establish how national sovereignty is affected by Community law it is necessary to establish what exactly these terms can be understood to mean. Primary and secondary legislation are the main sources of Community law, a “self-sufficient body of law that is binding on [the member states] and on their subjects.”
 Primary legislation is composed of the original treaties, treaties of accession and Treaty amendments. Secondary legislation is made up of laws made in accordance with the treaties. National sovereignty can be understood to mean the right of self governance as the supreme and overarching authority, free from outside interference.
 MacCormick suggests “Sovereign power is power not subject to limitation by higher or coordinate power held over some territory.”
 Sovereignty is political power unrestrained from any higher political power; the power to take make and enact law in national Parliaments and not be overridden, suspended or amended by any other institution. 
Proceedings within the Community Courts can be divided into two categories; preliminary rulings and direct actions. Direct actions are the other branch of ECJ case law which is generally considered much more cumbersome and contentious as it likely to raise constitutional issues or affect the legitimacy of legislation. These begin and end in Luxembourg rather than in the national courts. Direct actions usually take the form of infringement proceedings against member states and proceedings for annulment. These proceedings affect national sovereignty insofar as the state has become accountable to a higher level of authority but this has not had an affect on national sovereignty in the same way as preliminary rulings.
Preliminary rulings are essentially a way of maintaining the uniform application of Community law within states. Preliminary rulings are cases which begin and end in national courts. Article 234 lays down a procedure which enables national courts to refer to the ECJ questions of community law which are known as a ‘reference’. National courts can ask for clarification on what exactly should be understood by a particular Treaty or act of an institution. The prelimary ruling procedure is only needed if there is doubt over the outcome and if it cannot be resolved at a lower court level. Although the case is brought to the ECJ, the final outcome of the case is decided by the national courts. 
Preliminary rulings have had a major impact on national sovereignty. Smith suggests the ECJ has “not infrequently crossed the dividing line between interpreting and applying the law and actually creating it.”
  In order to promote integration the ECJ has been accused of creating law and extending the remit of the law in a way that was not agreed within the treaties. This is known as judicial activism.

One such example of judicial activism is the landmark preliminary ruling case for the ECJ was Van Gend en Loos v. Nederlandse Administratie der Belastingen in 1963. This case concerned a Dutch company which objected to Dutch customs law which was incompatible with Article 12 of the Treaty, prohibiting increases in import duties. This invoked the question of whether or not Community law could be applied to individuals as well as member states. Previously, international law was only applicable to states but the Court concluded that in this case that ‘Article 12 must be interpreted as producing direct effects and creating individual rights which national courts must protect’ and thus established the principle of ‘direct effect’. Community law not only imposed obligations on individuals but also conferred rights. The Court asserted that ‘the Community constitutes a new legal order of international law for the benefit of which states have limited their sovereign rights, albeit within limited fields’
. This preliminary ruling has a huge impact on the role of Community law as it was implicit in the ruling that Community law was supreme and would take precedence over conflicting national law thus compromising the sovereignty of member states. It allowed individuals to raise cases in national courts that were then referred to the ECJ,  which has gradually undermined the authority of national courts. The increasing demand for preliminary rulings enhanced the power of the ECJ giving it power to review national law and effectively transformed the ECJ into a supreme court. 
The Costa v. ENEL case in 1964 concerned an Italian, Flaminio Costa, refusing to pay a $3.00 electric bill on the grounds that Italy’s nationalisation of electric companies violated Article 37 of the EEC Treaty. In an important ruling, the ECJ pointed out that member states had effectively transferred their sovereign rights under Community law; ‘Community law takes precedence over national law and cannot be overridden by domestic legal provisions, however framed.’ These two cases were important to the development of the EU as they ensured that treaties and legislation could not be accepted or rejected on an ad-hoc basis by national courts which would have compromised the efficacy of Community law. Had the ruling declared otherwise, that national law took precedence, national sovereignty would have been maintained but at the expense of the validity of Community law. Member states would have had no obligations to accept any Community law. These rulings set precedents of direct effect and the supremacy of Community law which would take precedence over national law in areas covered by treaties. 
Neofunctionalists would suggest the Van Gend en Loos and Costa cases demonstrate the primacy of the ECJ as the supranational actor within the European system. By virtue of the separation of law and politics and the legitimacy and autonomy of the ECJ as a legal actor within the system enables it to “use this autonomy to rule against the interests of member states.”
 Smith suggests that sovereignty of member states has been taken by the ECJ because its decisions have impinged upon national law by two means; “Firstly it has done it by its own method of interpretation. It has not obeyed the words of the Treaty.”
 Critics of the ECJ suggest that the court has not interpreted the treaties in a way true to their meaning, rather interpreting the treaties according to the court’s own policy views. “Secondly, the ECJ has held that all European directives are binding within national courts; even though they are contrary to our national law.”
 National courts no longer enforce national, but supranational, Community law.

In defence of the ECJ, the wording of many of the treaties is vague and imprecise as some ambiguity is needed for practical reasons to enable the creation of treaties. If the treaties were black and white, prescriptive in exactly how they should be interpreted, then very few treaties would be passed as it is unlikely that they would all minute details be agreed upon. Consequently the treaties do not lend themselves to simple explanation; interpretation of the treaties is needed. Additionally, it is important to remember that the ECJ has no power to interpret or review national laws. Although Community law is supranational, it does not detract or compromise national law.
Neorealists accept the basic tenets of classic realism in that states are the principal actors within the European system and are rational players seeking to maximise their power. The relevance to national sovereignty is that they would suggest that “member states have sufficient control over the Court so that it lacks the autonomy to decide against the interests of powerful member states.”
 Neorealists assert the ECJ is dependent on the governments of member states for its power as it has been delegated to them. Without the member states, the ECJ wouldn’t be in its position of power and as it is keen to maintain this power, they would suggest that the ECJ must accommodate the interests of national governments. Clearly, member states have tools through which then can influence the ECJ. Neorealists would suggest that the ECJ is “an agent of the member states serving important yet limited functional roles in the EU political process and politically constrained by the member states.”
 
It is important to note that there are cases where Community law does not affect national sovereignty. The most obvious of these is in areas not covered by Community law. The national law takes precedence in these cases and the ECJ cannot make judgements on cases that haven’t been brought to them. A major challenge to the primacy of Community law came in the 1960’s when Italian and German courts argued that the validity of Community law could be called into question at the national level because it apparently guaranteed a lower standard of fundamental rights than national law. “This move not only developed the Community’s human rights case law but also warded off a potentially serious threat from national courts.”
 In Nold v. Commission (1974) the ECJ declared that “fundamental rights form an integral part of the general principles of [Community] law. There have been numerous cases where national sovereignty has been called into question against the primacy of Community law but these cases inevitably have concluded reasserting the primacy of Community law.
Whilst there has undoubtedly been some degree of judicial activism by the ECJ, this is not uncommon for courts as they always have the challenging task of interpreting legislature. “It is impossible to predict the full range of circumstances in which judges will be asked to apply the law, so cases will inevitably arise for which rules laid down by the legislature do not expressly provide.”
 The criticism of the ECJ is that it has gone beyond simply interpreting the treaties to tailoring judicial policies in order to accelerate and foster the integration process. 
If sovereignty is simply the power to make and enforce the rule of law the there is little doubt that Community law has severely compromised the sovereignty of member states. It cannot be credibly argued that any member state of the EU remains legally a sovereign state in the strict or traditional sense of these terms. Neither politically nor legally is any member state of the EU in possession of ultimate power over its own internal affairs. The significant case judgments establishing Community law as superior to that of national courts made it possible for national law to be overruled if contrary to European law. The principles of direct effect of community law in the member states, and the primacy of Community law over national law has fundamentally changed what can be understood as sovereignty in EU member states. Community law binds member states and overrides internal state law so that states are no longer fully sovereign. However, the EU is not a state and does not itself possess sovereignty; the EU does not have the ultimate legal competence to decide its own competence. “The sovereignty of member states has not been lost but rather subjected to a process of division and combination internally, and in a way enhanced externally. But the process of division and combination has taken us beyond the sovereign state.”
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